AGENDA FOR REGULAR MEETING

CITY OF KERRVILLE, TEXAS

ECONOMIC IMPROVEMENT CORPORATION

MONDAY, NOVEMBER 26, 2018 AT 4:00 P.M.

KERRVILLE CITY HALL CITY COUNCIL CHAMBERS

701 MAIN STREET, KERRVILLE, TEXAS




AGENDA FOR REGULAR MEETING OF THE
CITY OF KERRVILLE, TEXAS
ECONOMIC IMPROVEMENT CORPORATION
MONDAY, NOVEMBER 26, 2018, 4:00 P.M.
KERRVILLE CITY HALL COUNCIL CHAMBERS
701 MAIN STREET, KERRVILLE, TEXAS

CALL TO ORDER

INVOCATION

1. VISITORS / CITIZENS FORUM:

Any citizen with business not scheduled on the agenda may speak to the Economic
Improvement Corporation. No deliberation or action can be taken on these items
because the Open Meetings Act requires an item be posted on an agenda 72 hours
before the meeting. Visitors are asked to limit their presentation to three minutes.

2. APPROVAL OF MINUTES:
2A. Approval of minutes for the regular EIC meeting held on October 29, 2018.

3. NMONTHLY REPORTS:
3A. Monthly financials for October 2018.

3B. Projects update:
River Trail
Reuse Distribution Lines
Tennis Center Improvements
Aquatics Feasibility Study
Downtown Parking Garage Streetscape
Legion Lift Station

3C. Report from Kerr Economic Development Corporation (KEDC)

4. PUBLIC HEARING AND POSSIBLE ACTION:

4A. Public Hearing for an Economic Development Grant Agreement between Thompson
Drive Partners, LLC and the City of Kerrville, Texas Economic Improvement
Corporation, and the City of Kerrville, Texas

5. CONSIDERATION AND POSSIBLE ACTION:
5A. Presentation regarding a funding request for an expansion of the River Trail to

Schreiner University

The facility is wheelchair accessible and accessible parking spaces are available. Requests for accommodations or
interpretive service must be made 48 hours prior to this event. Please contact the City Secretary’s Office at 830-257-
8000 for further information.

| do hereby certify that this notice of meeting was posted on the bulletin board at the city hall of the city of Kerrville,
Texas, and said notice was posted on the following date and time: November 20, 2018, at 4:00 p.m. and remained
posted continuously for at least 72 hours preceding the scheduled time of the meeting.

Sana Waller E ﬁ}d: 22 ZMZQL/

Interim City Secretary, City of Kerrville, Texas




5B. Amendment to the Project Funding Agreement between the City of Kerrville,
Texas, Economic Improvement Corporation and the City of Kerrville, Texas for the
design of and improvements to the City’'s H-E-B Tennis Center

6. EXECUTIVE SESSION:

The Economic Improvement Corporation may, as permitted by law, adjourn into
executive session at any time to discuss any matter listed above including if they meet
the qualifications in Section 551.071 (consultation with attorney), 551.072 (deliberation
regarding real property), 551.073 (deliberation regarding gifts), 551.074 (personnel
matters), 551.076 (deliberation regarding security devices), and 551.087 (deliberation
regarding economic development negotiations) of Chapter 551 of the Texas
Government Code, including the following matters:

6A. Deliberation regarding economic development negotiations in accordance with the
Texas Open Meetings Act, Section 551.087, discussion regarding commercial or
financial information received from a business prospect(s), and/or to deliberate the offer
of a financial or other incentive to a business prospect(s). (Sections 551.087, TX
Government Code)

6B. Economic Development Grant Agreement between Thompson Drive Partners, LLC
and the City of Kerrville, Texas Economic Improvement Corporation, and the City of
Kerrville, Texas

6C. Schreiner University River Trail Expansion

7. POSSIBLE ACTION FOR ITEMS DISCUSSED IN EXECUTIVE SESSION

8. ITEMS FOR FUTURE AGENDAS

9. ANNOUNCEMENTS

10. ADJOURNMENT.




CITY OF KERRVILLE, TEXAS ECONOMIC IMPROVEMENT CORPORATION
REGULAR MEETING OCTOBER 29, 2018

On Monday, October 29, 2018, the regular meeting of the members of the City of
Kerrville, Texas Economic Improvement Corporation, was called to order at 4:01 p.m.
by Kenneth Early, President, in the Council Chambers at City Hall, at 701 Main Street,
Kerrville, Texas. Ms. Megee offered the invocation.

Members Present:

Kenneth Early, President

Kent McKinney, Vice President
Maggie Megee '

Gary Cooper

Robert Naman

Delayne Sigerman

Members Absent:
Don Barnett

City Executive Staff Present:

Mark McDaniel, City Manager

E.A. Hoppe, Deputy City Manager

Mike Hayes, City Attorney

_Cheryl Brown, Interim City Secretary

Sana Waller, Interim Deputy City Secretary
Amy Dozier, Finance Director

Visitors Present: Visitor list available in the City Secretary’s Office for the required
retention period. .

1. VISITORSI/CITIZENS FORUM: The following person spoke: Mr. Walt Koenig of the
Kerrville Chamber of Commerce announced that Kerr Economic Development
Foundation had hired a new Chief Operating Officer and his first day would be

November 5, 2018.

2. APPROVAL OF MINUTES:
2A. Approval of minutes for the regular EIC meeting held on September 17, 2018.
. Ms. Megee moved to approve the minutes for the regular meeting held on September

17, 2018. Motion was seconded by Mr. McKinney, and it passed 6-0.

3. MONTHLY REPORTS:
3A. Monthly financials for September 2018.
Ms. Dozier reported that the EIC operating fund received sales tax revenue of $281,969

for September, which was a 6.4% increase compared to September 2017 due primarily
to a 5.5% increase in retail trade and a large increase in public administration due to a




timing difference in KPUB’s payment. September’s sales tax revenue also included a

year-end accrual for financial reporting purposes of $16,750.
Interest income for the month was $7,106. EIC’s money is primarily invested in TexPool,
which is earning 2.20% as of September 30, 2018. Interest income exceeded budget

for the year due to rising rates and higher than anticipated cash balances.

Expenditures for the month were $101,169, which included budgeted transfers for debt
service and the administrative service fee.

3B. Projects update:
Mr. Hoppe made the following reports:

Tennis Center Improvements:
The engineering and design was complete and out for bid.

Aquatics Feasibility Study:
Had a Town Hall meeting last month and staff was conducting Citizen Survey.

Downtown Parking Garage Streetscape:
Ready to séek Council permission to present Funding Application to EIC in

November or December.

Legion Lift Station:
Received approval from the Texas Water Development Board and should be

finalized and anticipate going out for bids within the next couple of months.

4. CONSIDERATION AND POSSIBLE ACTION:

4A. Discuss changing November Meeting Date due to Thanksgiving Holiday.

After discussion, it was determined that November 26, 2018 would be acceptable.
Motion was made by Ms. Megee and seconded by Ms. Sigerman that the November

meeting be held November 26, 2018 and it passed 6-0.

5. EXECUTIVE SESSION:
Executive Session began at 4:22 p.m. to discuss subject matter under Section 551.087

(deliberation regarding economic development negotiations) of Chapter 551 of the
Texas Government Code including the following matters:

Sections 551.087:
5A. Deliberation regarding economic development negotiations in accordance with the

Texas Open Meetings Act, Section 551.087, discussion regarding commercial or
financial information received from a business prospect(s), and/or to deliberate the offer
of a financial or other incentive to a business prospecit(s). (Section 551.087, TX

Government Code).
Motion was made by Ms. Sigerman to enter Executive Session under Section 551.087

and was seconded by Mr. Naman and it passed 6-0.




Executive Session adjourned at 5:08, and EIC entered into open session at 5:08 p.m.
Mr. Early announced that no action was taken during Executive Session.

6. POSSIBLE ACTION FOR ITEMS DISCUSSED IN EXECUTIVE SESSION:

6A. Thompson Road Infrastructure Extension — Ms. Sigerman made a motion to
conduct a Public Hearing for approval of a Funding Agreement at their November 26,
2018 meeting. The motion was seconded by Mr. McKinney and it passed 6-0.

6B. Schreiner University Trail Expansion — Ms. Megee made a motion that at their
November 26, 2018 meeting, Schreiner University bring a presentation before the EIC
to illustrate their vision for the Trail. The Motion was seconded by Ms. Sigerman and
passed 5-0 with Mr. McKinney abstaining due to conflict of interest.

7. ITEMS FOR FUTURE AGENDAS:
None

8. ANNOUNCEMENTS:
None

9. ADJOURNMENT
Mr. Early adjourned the meeting at 5:13.

APPROVED:

Kenneth Early, President
ATTEST:

Sana Waller, Interim Deputy City Secretary




TO BE CONSIDERED BY THE EIC BOARD
CITY OF KERRVILLE, TEXAS

SUBJECT: EIC Monthly Financial Statements for the month ended October 31, 2018

AGENDA DATE OF: 11/26/2018 DATE SUBMITTED: 11/19/2018
SUBMITTED BY: Amy Dozier, CFO
EXHIBITS: Financial Reports

Expenditure Current Balance in  Amount Budgeted:
Required: Account: Account Number:
n/a n/a n/a n/a

PAYMENT TO BE MADE TO:

Kerrville 2050 Item? Yes: [ No:
Key Priority Area
Guiding Principle
Action ltem N/A
SUMMARY STATEMENT:

The EIC operating fund received sales tax revenue of $284,752 in October 2018. This is
an increase of 2.6% compared to October 2017. The FY2019 budget projects only a 0.6%
increase over FY2018, so October's sales tax is better than budget.

Interest income for the month was $8,172. EIC’s money is invested entirely in TexPool,
which is earning 2.40% as of November 18, 2018. The investment is completely liquid and
can be used to fund projects at any time.

Expenditures for the month were $107,682, which included budgeted transfers for debt
service and the administrative service fee.

RECOMMENDED ACTION:

Information only; no action required.




ECONOMIC IMPROVEMENT CORPORATION
STATEMENT OF ACTIVITIES
FOR THE MONTH ENDED OCTOBER 31, 2018

BEGINNING CASH BALANCE

REVENUES
Sales and Use Tax

Interest Income
TOTAL REVENUES

EXPENDITURES
Administrative
Office Supplies
Administrative Services Fee
Kerr Economic Development Corp
Administrative Set Aside
Total Administrative

Category | - Business Development
ED Set Aside
Total Category |

Category Il - Quality of Life
Quiality of Life Set Aside
Debt Service - Series 2011A (River Trail)
Debt Service - Series 2012 (River Trail)
Debt Service - Series 2015 (Sports Complex)
Total Category I

Category Il - Public Infrastructure
Housing
Legion Lift Station

Total Category llI

TOTAL EXPENDITURES

CHANGE IN NET POSITION

ENDING CASH BALANCE

Annual Current Y-T-D % of Budget
Budget Period Actual Budget Balance
$1,242,648 $1,242,648
3,469,051 284,752 284,752 8.2%  (3,184,299)
45,000 8,172 8,172 18.2% (36,828)
3,514,051 292,924 292,924 8.3%  (3,221,127)
500 - - 0.0% 500
180,000 15,000 15,000 8.3% 165,000
140,000 - - 0.0% 140,000
50,000 - - 0.0% 50,000
370,500 15,000 15,000 4.0% 355,500
500,000 - - 0.0% 500,000
500,000 - - 0.0% 500,000
250,000 - - 0.0% 250,000
258,506 21,542 21,542 8.3% 236,964
250,330 20,861 20,861 8.3% 229,469
603,350 50,279 50,279 8.3% 553,071
1,362,186 92,682 92,682 6.8% 1,269,504
250,000 - - 0.0% 250,000
1,000,000 - - 0.0% 1,000,000
1,250,000 - - 0.0% 1,250,000
3,482,686 107,682 107,682 3.1% 3,375,004
$ 31,365 $§ 185242 $ 185,242
$ 1,274,013 $1,428,779




Sales Tax Revenue Analysis - FY2019

FY2018| Budget
Actual Actual Budget Actual VS. VS.
Month FY2017 FY2018 FY2019 FY2019 FY2019 Actual
October $ 264,806 | $ 277,430 | $ 279,029 | $ 284,752 2.64% 2.05%
November 278,707 278,698 280,305
December 260,757 252,047 253,500
January 273,741 273,590 275,167
February 357,098 354,753 356,798
March 248,560 242,127 243,523
April 240,783 241,702 243,095
May 308,696 324,560 326,431
June 261,944 286,255 287,905
July 282,792 306,165 307,930
August 306,807 323,628 325,494
September 275,901 288,215 289,876
YTD Total | $ 3,360,592 | $§ 3,449,171 [ $ 3,469,051 | § 284,752 2.64% 2.05%
Cash and Investment Balances by Fund
Fund Fund Name Balance| Period Ending
40 Sales Tax Improvement Fund (operating fund)| $ 1,428,779 9/30/2018
75 EIC Projects Fund 2,850,000 9/30/2018
Total Cash and Investments $ 4,278,779 9/30/2018
Cash and Investments by Type - Placement - Amount
Type Investment Placement Amount| Period Ending
Short Term Investment|EIC TexPool $ 4,278,779 9/30/2018
Total Cash and Investments $ 4,278,779 9/30/2018
Projects in Progress
Entire Project Remaining
Project Project Expense Project
Budget EIC Portion To Date Balance
River Trail $6,525,000 | $6,000,000 | $6,289,974 | $ 235,026
Downtown Streetscape 765,100 765,100 47,968 717,132
Olympic Pool 100,000 100,000 321 99,679
Tennis Center 1,500,000 | 1,500,000 129,924 | 1,370,076
Legion Lift Station 10,000,000 | 2,000,000 552,296 | 9,447,704
Lump Sum Project Funding
Funding
. Funding Transferred to
Project Transferred to| EIC Project
Inception| Project Description EIC Budget Project Fund
FY2013 [Downtown Streetscape | $ 765,100 | $ 765,100 | $ -
FY2015 [ED Set Aside 2,000,000 - 2,000,000
FY2016 [Olympic Pool 100,000 100,000 -
FY2016 [Housing 850,000 - 850,000
FY2017 |Tennis Center 1,500,000 1,500,000 -
FY2017 (Legion Lift Station 2,000,000 - -
TOTALS $ 7,265100|% 2,365100|$ 2,850,000




TO BE CONSIDERED BY THE
ECONOMIC IMPROVEMENT CORPORATION,
CITY OF KERRVILLE, TEXAS
SUBJECT: Economic Development Grant Agreement between Thompson Drive
Partners, LLC, the City of Kerrville, Texas Economic Improvement
Corporation, and the City of Kerrville, Texas in an amount not to exceed
$850,000 for public infrastructure extension along Thompson Road related to
a private development.

AGENDA DATE: November 26,2018 DATE SUBMITTED: November 20, 2018

SUBMITTED BY: E.A. Hoppe
Deputy City Manager

EXHIBITS: Project Funding Agreement between the City of Kerrville, Texas,

Economic Improvement Corporation and the City of Kerrville, Texas for
public infrastructure extension along Thompson Road.

APPROVED FOR SUBMITTAL BY CITY MANAGER:

Expenditure Current Balance Amount Account
Required: in Account: Budgeted: Number:
$850,000 $0 $0 N/A

PAYMENT TO BE MADE TO: N/A
REVIEWED BY THE FINANCE DIRECTOR: N/A

SUMMARY STATEMENT

Thompson Road, LLC (The MacDonald Companies) have conceptualized a multi-phase,
mixed-use development called “The Landing” along Thompson Drive on an approximate
59-acre tract of land they own that was annexed into the Kerrville City limits this fall. The
property is not currently served by centralized water or wastewater utilities. The developer
has made an $850,000 request for EIC assistance in installing $1.85 million in off-site
water and wastewater public infrastructure.

The developer intends to develop the property for market rate multi-family and mixed-use
purposes; with the initial phase intended to provide a 120 unit multi-family complex and
later phases having additional multi-family (120 units), townhome (48 units), and mixed-use
office, retail, & restaurant potential (91,000 sq. ft.). Overall, the projectis intended to have
a 30-year fiscal impact to the City of over $22 million in additional property and sales tax
revenue (Over $63 million to the community overali, including $6.6 million to the EIC). The
proposed public infrastructure is intended to be turned over to the City of Kerrville once
constructed. River trail easements, trail heads, and parkland dedication are also a
component of the deal.




One key impediment to development within this corridor of Thompson Drive is the lack of water
and wastewater utility services. The extension of utility services in this corridor should catalyze
development not only for this 60 acre property, but throughout much of the vacant land within
that corridor. It was identified as a public project in the 2012 Wastewater Master Plan, but has
not yet been achieved due to cost. The developer has received bids for the utility service
extensions as described, and intends to install infrastructure that has approximately 20% more
wastewater capacity than needed for the anticipated full build out of their 60 acres of land.
Current estimates for the engineering and construction costs to extend utilities to this site are
$1,850,000, and the developer is asking for $850,000 in EIC assistance to accomplish the
construction. Upon completion of the utility project, the utilities will be turned over to the City of
Kerrville for ownership, operation, and maintenance.

PROJECT HISTORY

August 4, 2017: City receives EIC application from MacDonald Associates Inc.

Early August 2017: City staff and KEDC discussed the application and additional
information was sought by KEDC

September 12, 2017: KEDC completed an initial Economic Impact Analysis based off of
the project assumptions at that time (full mixed-use development of
the 60 acres in phases over 10 years) indicating over $12 Million in
Net Benefits.

September 18, 2017: EIC was presented with the initial EIC application and conducted an
Executive Session discussion to discuss the preliminary project
details and economic impact analysis. Direction was provided to staff
to proceed with negotiating preliminary terms.

October 16, 2017:  EIC conducted an Executive Session discussion to discuss the
preliminary negotiated deal points.

November 27, 2017: EIC conducted an Executive Session discussion to discuss the
renegotiated deal points.

January 22, 2018:  EIC conducted an Executive Session discussion to discuss the project
and directed staff to reanalyze the economic impact analysis under
the assumption that only the initial phase of 120 multifamily units
would occur, yielding a Net Benefit to the community of $1,354,448
over the first 10 years.

March 6, 2018: City staff reviewed the project proforma with the applicant.

March 12, 2018: The GO Team (Gary Cooper, Walt Koenig, Mark McDaniel, E.A.
Hoppe) met to review the current status of the project and the revised
Economic Impact Analysis. The GO Team unanimously
recommended the project.

March 19, 2018: EIC conducted an Executive Session discussion to review the revised
Economic Impact Analysis and the terms of a draft Funding
Agreement. The EIC voted to direct staff to set a Public Hearing on
the project.

April 16, 2018: A Public Hearing was conducted regarding the Economic
Development Grant Agreement and the EIC voted to direct staff to
finalize changes to the Agreement and set a Special called meeting
on April 23, 2018.




April 23, 2018: The Special called meeting was canceled due to EIC member

absences. Subsequently, the developer requested that consideration
of the funding request be delayed until after the property completes
the annexation process into the Kerrville City limits.

October 29, 2018: EIC conducted an Executive Session discussion to review the status

of the project and the EIC funding request. EIC provided direction to
City staff to draft a revised Economic Development Agreement based
on their latest feedback and set a Public Hearing to be held on
November 26t 2018.

ECONOMIC DEVELOPMENT AGREEMENT SUMMARY

Developer will:

Engineer and install the $1,850,000 in public water and wastewater infrastructure as
described

Upon completion of the utility project, the utilities will be turned over to the City of
Kerrville for ownership, operation, and future maintenance

Agree to dedicate a 20’ river trail easement across the property near the river/lakefront
and in an agreeable location with the City (~0.90 acres). Will provide dedicated park
space on the property accessible to the public (1.5 acres) in addition to working with the
City to create a Trailhead/Shared Parking Agreement for trail and park users.
Conduct a traffic impact analysis for the development site

City will:

Provide $850,000 in total EIC 4A/4B funding in three equal installments of $283,333:
o Installment 1: Payable upon completion of the annexation and zoning of the
property into the Kerrville City limits (Planned Development District or adjacent
zoning designation consistent with Kerrville 2050 Comprehensive Plan) as well
as well as the letting of the contract, by Developer, for the completion of the
infrastructure improvements
o Installment 2: Payable upon substantial completion of the construction, and
acceptance from the City, of the proposed infrastructure in addition to
commencement of construction of the 120 unit multifamily complex (First two
installments to be refunded to City if developer does not construct development
within a set period of time)
o Installment 3. Payable upon Certificates of Occupancy being issued for 120 units
of workforce housing
Evaluate a Chapter 380 Agreement directly with the City (not EIC) to pay for the
requested upsizing of the HDPE bore pipe, gravity sewer main, and other desired
features for regional service extension. This funding will be payable via a rebate of
property taxes collected by the City from the taxable improvements installed on the
property.
Reserve 80% of the installed wastewater capacity for the proposed development for up
to five (5) years from the date of annexation into the City
Reserve up to 40% of the installed wastewater capacity for the proposed development
for up to ten (10) years




¢ After 10 years the City will have full access to the original capacity provided by the
original installed infrastructure and can assign said capacity to the general public via any
regular policy or practice adopted by the City Council/staff

RECOMMENDED ACTION

Conduct Public Hearing and provide direction on approval of Economic Development
Grant Agreement.




ECONOMIC DEVELOPMENT GRANT AGREEMENT BETWEEN
THOMPSON DRIVE PARTNERS, LLC, THE CITY OF
KERRVILLE, TEXAS ECONOMIC IMPROVEMENT
CORPORATION, AND THE CITY OF KERRVILLE, TEXAS

This Economic Development Grant Agreement (“Agreement”) is entered into
as of the Effective Date by and between THOMPSON DRIVE PARTNERS, LL.C, a
Texas limited liability company (“Company”), acting herein by and through its duly
authorized Managing Member; the CITY OF KERRVILLE, TEXAS, ECONOMIC
IMPROVEMENT CORPORATION (“EIC”), a Type B Economic Development
Corporation established pursuant to Chapters 501, 502, and 505 of the Texas Local
Government Code, as amended (i.e., the Development Corporation Act and hereafter
referred to as “the Act”), acting by and through its duly authorized President; and the
City of Kerrville, Texas (“City”), acting by and through its duly authorized City
Manager. Company, EIC, and City are sometimes collectively referred to herein as
“Parties” and individually as “Party”.

WITNESSETH:

WHEREAS, pursuant to the Act, EIC is authorized to provide funding relating
to the construction of projects which EIC finds to be encompassed within the
definition of “Projects”, as that word is defined by Chapters 501 and 505 of the Act;
and '

WHEREAS, the EIC was formed to administer sales and use tax approved by
the citizens of Kerrville, Texas, in May 1995 and collected for projects including:

Expenditures that are found by the EIC to be required or
suitable for infrastructure necessary to promote or develop
new or expanded business enterprises, limited to, streets
and roads, rail spurs, water and sewer utilities, electric
utilities, or gas utilities, drainage, site improvements, and
related improvements as provided by Section 501.103 of the
Act; and

WHEREAS, Company, whose headquarters is in Kerr County, Texas, 1s part
of a group of companies specializing in developing, building, and managing
multifamily neighborhoods across Texas, which includes over 5,700 units in 48
communities within 25 Texas cities, and has become one of the nation’s leading
homebuilders specializing in multifamily developments; and

WHEREAS, Company owns the Land (as defined below) which is located
within the City’s incorporated limits; and

WHEREAS, Company desires to develop the Land and to have the Land
served by public water and wastewater service provided through a connection to




City’s water and wastewater systems and in so doing, will need to design, construct,
and extend the closest water and wastewater mains to the Land (the “Improvements”,
as defined below) as part of its initial multifamily project; and

WHEREAS, Company has advised City that a contributing factor that would
induce Company to develop the Land and construct the Improvements would be an
agreement with EIC to provide an economic development grant to Company to defray
a portion of the costs of the construction of the Improvements; and

WHEREAS, Company has also requested, and by this Agreement the City
agrees, to reserve capacity in the Water System and Wastewater System (as defined
below) that Company constructs and extends to the Land per the terms contained

herein;

WHEREAS, Company is expected to initially invest over 8 Million Dollars
($8,000,000.00) to develop the Property (as defined below); and

WHEREAS, Company plans to build a multifamily housing project on the
Land consisting of no fewer than 120 multifamily housing units within an initial
phase, with subsequent construction phases that may include a mixed-use
development on the remainder of the Land; and

WHEREAS, upon completion, the Improvements will not only provide service
to the Land, but will provide access to service to additional property that the
Improvements will extend over or be near to, which may generate and enable future
development in the area; and

WHEREAS, finding that providing a grant to fund construction of the
Improvements in support of the Development (as defined below) is required or
suitable for infrastructure necessary to promote or develop new or expanded business
enterprises by promoting the expansion of additional housing stock needed to
encourage the relocation to the City of people entering the local employment pool,
EIC has determined that such a grant complies with the Act and is in keeping with
the mission of EIC and City of Kerrville Economic Improvement Corporation 4B Sales
Tax Funding Request Guidelines and Procedures; and

WHEREAS, based upon the terms of this Agreement, EIC believes that a
return on its investment will occur within the next ten (10) years; and

WHEREAS, EIC finds that it will be in the public interest to enter into this
Agreement with Company to provide a grant of 4B Revenues, as defined below, to
Company for a portion of its cost necessary for the construction of the Improvements;

and

WHEREAS, on November 26, 2018, in a meeting that was open to the public
in accordance with the Texas Open Meetings Act, EIC held a public hearing pursuant
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to Section 505.159 of the Act related to the proposed expenditure of 4B Revenues for
the purposes provided above;

NOW THEREFORE, for and in consideration of the recitals set forth above
and the promises made herein, Company, EIC, and City agree as follows:

Article I
Definitions

For purposes of this Agreement, each of the following terms has the meaning
set forth herein unless the context clearly indicates otherwise:

“4B Sales Tax” means the one-half of one percent (0.5%) sales and use tax
imposed pursuant to the Development Corporation Act, Title 12, Subt. C-1, Ch. 501-
505, Texas Government Code, and collected by City for the benefit of EIC.

“Affiliate” means, with respect to any Person, any other Person directly or
indirectly Controlling, Controlled by, or under common Control with such Person.

“Bankruptcy or Insolvency” means the dissolution or termination of a Party’s
existence as a going business, insolvency, appointment of receiver for any part of such
Party’s property and such appointment is not terminated within ninety (90) days
after such appointment is initially made, any general assignment for the benefit of
creditors, or the commencement of any proceeding under any bankruptcy or
insolvency laws by or against such Party and such proceeding is not dismissed within
ninety (90) days after the filing thereof.

“Commencement of Construction” means that (i) the plans have been prepared
and all approvals thereof required by applicable governmental authorities have been
obtained for construction of the Development on the Land; (ii) all necessary permits
for the construction of the Development on the Land pursuant to the plans have been
issued by all applicable governmental authorities; and (iii) grading of the Land and
construction of the vertical elements of the Development have begun.

“Completion of Construction” means the date that the certificates of occupancy
for all buildings and other improvements comprising the Development have been
issued by City.

“Control,” or any derivation thereof, means the possession, directly or
indirectly, of the power to direct or cause the direction of the management and policies
of a Person, whether through ownership of securities, by contract or otherwise.

“Development’ means a multifamily housing development with no fewer than
120 dwelling units and associated utilities, landscaping, parking, and other
associated improvements of Class A quality and characteristics, similar to that of
Company’s “Orchard Grove” development located in Fredericksburg, Texas.
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“Force Majeure” means any contingency or cause beyond the reasonable control
of a Party including, without limitation, acts of God or the public enemy, war,
terrorist act, or threat thereof, riot, civil commotion, insurrection, government action
or inaction (unless caused by the intentionally wrongful acts or omissions of the
Party), fires, earthquake, tornado, hurricane, explosions, floods, strikes, slowdowns,
or work stoppages.

“Grant” means the amount of Eight Hundred Fifty Thousand and No/100
Dollars ($850,000.00) paid by EIC to Company in installments as provided in this
Agreement.

“Improvements” means collectively the Water System and Wastewater System
each of which will provide public water and wastewater services to the Land, as more
fully described in the submittals filed with and approved by City, from time to time.

“Land” means the real property described in Exhibit A.

“Local Sales and Use Tax” means (i) the one percent (1%) sales and use tax
imposed by the City pursuant to Chapter 321, Texas Tax Code and (ii) the 4B Sales
Tax.

“Person” means an individual, corporation, partnership, trust, estate,
unincorporated organization, association, or other entity.

“Project” means the design and construction of the Improvements extending to
and terminating at the Land.

“Property” means, collectively, the Improvements and the Land.

“Related Agreement” means that certain Economic Development Incentive
Agreement between City and Company dated as of the approximate date of this
Agreement.

“Required Use” means Company’s and its assigns, as permitted by this
Agreement, continuous use for occupancy of the Development on the Land.

“Substantial Completion of Construction” means City is able to use the
Improvements for their intended purpose and thereby approves and accepts the
Improvements in accordance with its standards.

“Wastewater System” includes an approximate 8,000 linear foot sewer force
main, an approximate 2,000 linear foot gravity sewer main, and a lift station
culminating in a base design capacity of 110,000 gallons of wastewater per day as
more fully described in the submittals filed with and approved by City, from time to
time.
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“Water System” includes an approximate 4,000 linear foot, twelve inch (12.0”)
public water main as more fully described in the submittals filed with and approved
by City, from time to time.

Article 11
Term

2.1. Effective Date and Termination. Subject to approval by City’s City
Council, the term of this Agreement (the “Term”) commences on (the
“Effective Date”), and terminates on the earlier of:

(a) December 31, 2030;
(b) when terminated by mutual agreement of the Parties;

(c) if Commencement of Construction does not occur by the date set
forth in Section 4.5 and, EIC elects to terminate this Agreement by providing
notice to Company before Commencement of Construction actually occurs;

(d)  if Completion of Construction does not occur by the date set forth
in Section 4.5 and, EIC elects to terminate this Agreement by providing notice
to Company before Completion of Construction actually occurs;

()  when terminated pursuant to Articles VIII or IX; or

® at Company’s sole and absolute discretion, upon Company’s
return of the Grant, or the portion of the Grant it has received, to EIC.

2.2  Rights upon Termination. Upon termination of this Agreement, all
rights, duties, and obligations of any kind under this Agreement will automatically
expire and terminate and be of no other force and effect except to the extent such
obligations expressly survive the termination of this Agreement.

Article 111
‘4B Revenue Grant

3.1 Payment of Grant. Subject to the obligation of Company to repay the
Grant pursuant to Section 4.4 or other provisions of this Agreement, and the
continued satisfaction of all the terms and conditions of this Agreement by Company,
EIC agrees to provide Company with an amount up to and not to exceed the Grant,
which EIC shall pay in three equal installments of Two Hundred Eighty-three
Thousand Three Hundred Thirty-three and No/100 Dollars ($283,333.00) each, as

follows: ’
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(a)  EIC shall pay the first installment of the Grant to Company not
later than thirty (30) days after Company has delivered documentation to City,
in a form acceptable to City, that Company has incurred or contractually
obligated itself to incur not less than the full price of the cost for the
Improvements;

(b)  EIC shall pay the second installment of the Grant to Company
not later than thirty (30) days after Company’s delivery to City of a request for
payment of said installment (i) following Substantial Completion of
Construction; and (i1) Commencement of Construction for the Development has
occurred; and

(c) The third installment of the Grant shall be paid not later than
thirty (30) days after City’s issuance, in compliance with its applicable building
codes and development regulations, of a certificate of occupancy for the
Development.

3.2  Grant Limitations. Under no circumstances shall the obligations of EIC
hereunder be deemed to create any debt within the meaning of any constitutional or
statutory provision. Further, EIC shall not be obligated to pay any commercial bank,
lender, or similar institution for any loan or credit agreement made by Company.

3.3  Current Revenue. The Grant will be paid solely from lawfully available
funds that have been appropriated by EIC. EIC shall have no obligation or liability
to pay any installment of the Grant except as allowed by law. EIC shall not be
required to pay any installment of the Grant if prohibited under federal or state
legislation or a decision of a court of competent jurisdiction.

3.4  Grant Limited to “Costs”. Payments made by EIC to Company from 4B
Sales Taxes will be limited to the payments of “costs” as defined by the Act and as
specified above for the Project; provided, however, for purposes of this Agreement,
“costs” do not include funds spent by Company relating to the purchase of the Land
or interest or other fees paid by Company related to borrowing funds for the purpose
of paying for the Project or the Development.

3.5 Reservation of Wastewater System Capacity. Capacity in the
Wastewater System will be allocated as follows between City and Company:

(a) Upon acceptance of the Wastewater System by City, Company may
immediately use 80% of the capacity of the Wastewater System to provide
sanitary sewer service to City’s sanitary sewer customers within the Land,
whether existing on the Effective Date or who connects to the Wastewater
System thereafter.

(b) Commencing on the fifth (5th) anniversary of City’s acceptance of
Wastewater System, City’s capacity shall increase in the Wastewater System
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for City’s wastewater customers other than those located within the Land, up
to a capacity equal to the lesser of: (i) 60% of the capacity of the Wastewater
System or (ii) the capacity in the Wastewater System not being used by
wastewater customers located on the Land; provided in no case shall City’s
capacity in the Wastewater System for wastewater customers not located on
the Land be less than 20%, unless otherwise as agreed to in writing by the
parties.

(c) Commencing on the tenth (10th) anniversary of City’s acceptance of
the Wastewater System, City shall have the right to use any and all remaining
capacity of the Wastewater System for wastewater customers not located on
the Land that is not being used as of said date by wastewater customers located
on the Land.

3.6  Reservation of Water System Capacity. Capacity in the Water System
will be allocated as follows between City and Company:

(a) Upon acceptance of the Water System by City, Company may
immediately use 80% of the capacity of the Water System to provide water
service to City’s water customers within the Land, whether existing on the
Effective Date or who connects to the Water System thereafter.

(b) Commencing on the fifth (5th) anniversary of City’s acceptance of
Water System, City’s capacity shall increase in the Water System for City’s
water customers other than those located within the Land, up to a capacity
equal to the lesser of: (i) 60% of the capacity of the Water System or (ii) the
capacity in the Water System not being used by water customers located on
the Land; provided in no case shall City’s capacity in the Water System for
water customers not located on the Land be less than 20%, unless otherwise as
agreed to in writing by the parties.

(c). Commencing on the tenth (10th) anniversary of City’s acceptance of
the Water System, City shall have the right to use any and all remaining
capacity of the Water System for water customers not located on the Land that
is not being used as of said date by water customers located on the Land.

Article IV
Conditions to the Economic Development Grant

4.1  Generally. The obligation of EIC to provide the Grant and the right of
Company to retain the Grant without an obligation to repay all or any portion of the
Grant to EIC shall be conditioned upon continued compliance with, and satisfaction
of, each of the terms and conditions of this Agreement by Company and specifically,
each of the conditions set forth in this Article IV.

4.2  Good Standing. Company shall not have an incurred a breach or default
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of this Agreement or any Related Agreement beyond any applicable notice and cure
period.

4.3 Development Regulations. Prior to and following annexation of the
Land, Company shall comply with all applicable development regulations of the City,
to include building codes, subdivision regulations, and zoning, in its development and
construction of the Development. In addition, Company shall cause to be developed
a traffic impact analysis for any proposed or future impact from vehicle use or access
to or from the Land and mitigate any impact as required by the study, Texas
Department of Transportation, and/or City irrespective of vesting rights. Company
shall engage a firm or professional to conduct the study that is licensed to do so by
the state. Company’s failure to comply with this provision constitutes a breach of
this Agreement should Company, following notice from City, fail to fully comply.

4.4  Required Use. Commencing on the Completion of Construction of the
Development and continuing thereafter until the termination of this Agreement, the
Development shall not be used for any purpose other than the Required Use, and the
operation and occupancy of the Development in conformance with the Required Use
shall not cease for more than six (6) months, except in connection with and to the
extent of an event of Force Majeure.

4.5 Commencement and Completion of Construction. Subject to events of
Force Majeure, Commencement of Construction of the Development shall commence
not later than January 1, 2020. Subject to events of Force Majeure, Completion of
Construction of the Development shall occur not later than December 31, 2023. If
Commencement of Construction or Completion of Construction of the Development
does not occur prior to the foregoing dates, Company shall immediately following
written demand return to EIC the first and second installments of the Grant Revenue
in the amount of Five Hundred Sixty-six Thousand Six Hundred and Sixty-Six and
No/100 dollars ($566,666.00).

4.6  River Trail Easements and Parkland Dedication. In conjunction with
the platting of the Land, Company, upon request from City, shall convey to City:

a. A twenty foot (20.0’) wide easement in an agreed upon location adjacent to
the Guadalupe River across the entire width of the Land for the possible
future extension of the City’s River Trail; and/or

b. Via deed, 1.5 acres of parkland in an agreed upon location adjacent to the
River Tail easement for public use as a City park and River Trail trailhead
facility.

These conveyances will be in accordance with the City’s Parkland Dedication
Ordinance (“Ordinance”), and the acreage conveyed in the easement and deed shall
apply to its requirements. Following City’s request, Company shall convey such
easement and/or deed to the City within one-hundred and eighty days. Company will
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satisfy any additional parkland dedication required by the Ordinance by cash deposit.
Company agrees to work with City to consider creating additional public open space,
including a shared parking agreement. Upon request from City, Company shall work
with adjacent property owners to the development to encourage additional extensions
of the river trail.

4.7 Records. Company shall keep and maintain complete and accurate
records relating to its costs of designing and constructing the Project for three (3)
years following the termination of this Agreement. EIC and its representatives shall
be entitled to inspect Company’s records related to the Project during the term of this
Agreement and for three (3) years thereafter, upon reasonable notice at Company’s
offices at the address identified in Section 10.4, below.

Article V
Sale of Project, Merger or Consolidation of Company

5.1 Sale of Company Assets. A sale of all or any of the assets of Company
shall not release Company from its duties and responsibilities to EIC under the terms
of this Agreement and shall not result in the assignment of this Agreement by such
acquiring entity without prior written consent from EIC, which will not be
unreasonably withheld; provided, that Company’s proposed successor shall have the
financial condition to fully satisfy Company’s duties and responsibilities hereunder
and agrees to assume Company’s responsibilities under this Agreement. EIC may,
in its sole discretion, reasonably determine whether such proposed successor’s
financial condition is satisfactory.

5.2  Merger. In the event of any proposed merger or other consolidation of
Company with any third party not affiliated with Company, not later than thirty (30)
days prior to any such merger or consolidation, Company shall provide EIC with
information and assurance reasonably acceptable to EIC regarding: (i) the surviving
entity’s assumption and satisfaction of the Company’s obligations hereunder; and (i1)
the financial condition of the surviving entity upon such merger or other consolidation
to demonstrate that the surviving entity shall have the financial condition to fully
satisfy Company’s duties and responsibilities under this Agreement.

5.3 EIC Rights. Notwithstanding anything in this Agreement to the
contrary, it is expressly understood and agreed that EIC shall have no rights to
approve or disapprove any sale or merger transaction of any kind involving Company.
In the event of any sale or merger involving Company or its affiliates, the surviving
entity shall assume Company’s obligations and rights hereunder and be entitled to
any and all benefits to be received pursuant to this Agreement.

Article VI
Company’s Representations and Warranties

Company represents and warrants as of the date hereof:
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(a) Company is a Texas limited liability company existing in good standing
and authorized to do business in the State of Texas;

(b)  Execution of this Agreement has been duly authorized by Company and
this Agreement is not in contravention of Company’s corporate charter, or any
agreement or instrument to which Company is a party or by which it may be bound
as of the date hereof;

(c) No litigation or governmental proceeding is pending, or, to the
knowledge of Company, threatened against or affecting Company, which may result
in a material adverse change in Company’s business, properties, or operations
sufficient to jeopardize Company’s legal existence or for-profit viability; and

(d)  No written application, written statement, or correspondence submitted
by Company to EIC in connection with this Agreement, or in connection with any
transaction contemplated hereby, to the knowledge of Company, contains any untrue
statement of a material fact or fails to state any material fact necessary to keep the
statements contained therein from being misleading.

(e)  Except as expressly set forth in this Article VI, Company makes no other
representation or warranty of any kind in connection with or related to the provisions
of this Agreement.

Article VII
EIC’S Representations and Warranties

EIC represents and warrants as of the date hereof:

(a) EIC, to the best of the knowledge of its Board of Directors, is legally
authorized to enter into this Agreement by virtue of the statute under which it is
governed and by the authorities and powers vested in it as a corporation duly and
properly organized under the Act;

(b)  Execution of this Agreement has been duly authorized by EIC;

(c) No litigation or governmental proceeding is pending, or, to the
knowledge of any of EIC’s officers, threatened against or affecting EIC, which may
result in EIC’s inability to meet its obligations under this Agreement; and

(d) EIC has no reasonable basis for believing that it has or will have

incurred debts beyond its ability to pay as such debts mature, including but not
limited to the obligations set forth in this Agreement.
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(e) Except as expressly set forth in this Article VII, EIC makes no other
representation or warranty of any kind in connection with or related to the provisions
of this Agreement.

Article VIII
Conditions under which EIC May Suspend Performance
of Its Obligations Under This Agreement

EIC may, at its sole option and after thirty (30) days written notice to
Company, suspend EIC’s performance under this Agreement until such time as
Company shall have cured the condition(s) and so notified EIC, in writing, that the
condition(s) have been cured:

(a) Company becomes insolvent;

(b)  The appointment of a receiver of Company, or of all or any substantial
part of the Property, and the failure of such receiver to be discharged within sixty
(60) days thereafter;

(c) The adjudication of Company as bankrupt;

(d)  The filing by Company of a petition to be adjudged as bankrupt, or a
petition or answer seeking reorganization or admitting the material allegations of a
petition filed against it in any bankruptcy or reorganization proceeding; or

Should any of the foregoing conditions not be cured by Company within ninety (90)
days after the onset of the condition, Company will be considered to have breached
this Agreement and EIC may, at its option, with written notice to Company,
terminate this Agreement and Company shall be obligated to refund the Grant to
EIC.

Article IX
Remedies

9.1 Notice and Opportunity to Cure. Except as otherwise provided in this
Agreement, in the event of any default in or breach of this Agreement, by any Party,
or any successor to such Party, such defaulting or breaching Party (or successor) shall
upon written notice from the other, proceed immediately to cure or remedy such
default or breach, and, in any event, within sixty (60) days after receipt of such notice.
In the event that remedial action is not taken or not diligently pursued and the
default or breach shall not be cured or remedied within a reasonable time (but in no
event later than ninety (90) days from the date of notification of such breach), the
aggrieved Party may institute such proceedings as may be necessary or desirable in
its opinion to cure and remedy such default or breach, including but not limited to,
seeking specific performance and/or injunctive relief, enforcement by mandamus or
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by the appointment of a receiver in equity with power to charge and collect rents,
purchase price payments, and loan payments and to apply the revenues from the
project in accordance with this Agreement, as required by the Act. This provision
and specifically the notice and time to cure shall not apply to the obligation of
Company found within Article IV.

9.2  Termination. Upon breach of this Agreement by either Party and the
failure to cure as permitted by Section 9.1, the non-breaching Party shall have the
sole right and discretion to either terminate this Agreement and/or pursue any and
all remedies which may be provided by law and this Agreement. Each Party
acknowledges and agrees that no Party hereunder shall be entitled to recover any
amounts in excess of the Grant contracted for under this Agreement.

9.3 Delay Not Waiver. Any delay by any Party in instituting or prosecuting
any actions or proceedings or otherwise asserting its rights shall not, so long as the
breach or default by another Party shall be continuing, operate as a waiver of such
rights or to deprive it of or limit such rights in any way; nor shall any waiver in fact
be made by any party with respect to any specific default by any other party except
to the extent specifically waived in writing.

Article X
General Provisions

10.1 Severability. The provisions of this Agreement are severable, and if for
any reason a provision of this Agreement is determined to be invalid by a court having
competent jurisdiction over the subject matter of the invalid provision, the invalidity
shall not affect other provisions that can be given effect without the invalid provision.
Further, in lieu of such illegal, invalid, or unenforceable provision, there shall be
added automatically as a part of this Agreement, a provision as similar in its terms
to such illegal, invalid, or unenforceable provision as may be possible and be legal,
valid, and enforceable.

10.2 Amendment. This Agreement may be amended only by written
amendment signed by both Parties.

10.3 Venue. All payments made pursuant to this Agreement and other
obligations performed under this Agreement shall be made or performed in Kerrville,
Kerr County, Texas. Venue shall lie in a state court of competent jurisdiction in Kerr
County, Texas; and this Agreement shall be governed by and construed in accordance
with the laws of the State of Texas without respect to the conflict of laws rules thereof.

10.4 Notices. All notices given with respect to this Agreement shall be in
writing and shall be deemed to have been properiy given for all purposes (i) if sent by
a nationally recognized overnight carrier for next business day delivery, on the first
business day following deposit of such notice with such carrier unless such carrier
confirms such notice was not delivered, then on the day such carrier actually delivers
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such notice, or (i) if personally delivered, on the actual date of delivery, or (ii1) if sent
by certified U.S. Mail, return receipt requested postage prepaid, on the fifth business
day following the date of mailing, or (iv) if sent by facsimile, then on the actual date
of delivery (as evidenced by a facsimile confirmation) provided that a copy of the
facsimile and confirmation is also sent by regular U.S. Mail, addressed as follows:

For Company

G. Granger MacDonald, Managing Member
Thompson Drive Partners, LLC

2951 Fall Creek Road

Kerrville, Texas 78028

For EIC

President

City of Kerrville, Texas, Economic Improvement Corporation
701 Main Street

Kerrville, Texas 78028

Facsimile: (830) 792-3850

For City

City Manager

City of Kerrville

701 Main Street
Kerrville, Texas 78028
Facsimile: (830) 792-3850

10.5 Assignment. This Agreement is binding upon the Parties and their
successors and assigns. Except as set forth in Article V, this Agreement may not be
assigned by either Party without the specific prior written consent of the other, which
consent will not be unreasonably withheld. In the event that a Party consents to any
valid assignment of this Agreement by the other Party, the assigning Party shall be
relieved of any and all obligations and liabilities on the part of such assigning Party
under this Agreement. Company may, without written consent of EIC, assign this
Agreement to any entity controlled and 100% owned by Company or by the parent,
subsidiary, or affiliate of Company provided the entity assumes all of Company’s
obligations and liabilities under this Agreement; agrees to comply with all provisions
of this Agreement; has the legal, managerial, technical, and financial ability to
properly perform and discharge such obligations and liabilities; and such abilities are
each at least as great as those of Company and Company provides a written
guarantee of such assignee’s performance in a form reasonably acceptable to EIC.
EIC shall be advised in writing of such assignment and of the entity’s qualifications
at least sixty (60) days before such assignment occurs.

10.6 Parties In Interest. Nothing in this Agreement shall entitle any party
other than Company or EIC to any claim, cause of action, remedy, or right of any kind
except as expressly provided in Article IX.
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10.7 Interpretation. Each Party has had the opportunity to be represented by
counsel of its choice in negotiating this Agreement. This Agreement shall therefore
be deemed to have been negotiated and prepared at the joint request, direction, and
construction of the Parties, at arm’s length, with the advice and participation of
counsel, and will be interpreted in accordance with its terms without favor to any
Party.

10.8 No Joint Venture. Nothing contained in this Agreement is intended by
the Parties to create a partnership or joint venture between the Parties.

10.9 Survival of Terms. All rights, duties, liabilities, and obligations accrued
prior to termination shall survive termination.

10.10 Entire Agreement. This Agreement represents the entire agreement of
the Parties with respect to the subject matter hereof.

10.11 Recitals. The recitals to this Agreement are incorporated herein.

10.12 Counterparts. This Agreement may be executed in counterparts. Each
of the counterparts shall be deemed an original instrument, but all of the
counterparts shall constitute one and the same instrument.

10.13 Employment of Undocumented Workers. During the term of this
Agreement, Company agrees not to knowingly employ any undocumented workers
and, if convicted of a violation under 8 U.S.C. Section 1324a (f), Company shall repay
the Grants and any other funds received by Company from EIC as of the date of such
violation within one hundred twenty (120) days after the date Company is notified by
EIC of such violation, plus interest at the rate of four percent (4%) compounded
annually from the date of violation until paid. Company is not liable for a violation
of this section in relation to any workers employed by a subsidiary, Affiliate,
contractor, subcontractor, or franchisee of Company or any other Person other than
Company.

(signatures begin on following page(s))
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SIGNED AND AGREED on this day of , 2018.

THOMPSON DRIVE PARTNERS, L.L.C.

BY:

G. Granger MacDonald, Managing Member

SIGNED AND AGREED on this day of , 2018.

CI1TY OF KERRVILLE, TEXAS ECONOMIC IMPROVEMENT CORPORATION

BY:
Kenneth Early, President

ATTEST:

BY:
Cheryl Brown, Recording Secretary

APPROVED AS To FOrRM:

BY:
Michael C. Hayes, Attorney for EIC

SIGNED AND AGREED on this day of , 2018.

C1TY OF KERRVILLE

BY:
Mark McDaniel, City Manager

ATTEST:

BY:
Brenda Craig, City Secretary

T:\Legal \EIC\Contract\Thompson Dr\EIC Grant Agreement_utility extensions_112018.docx
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EXHIBIT A

LAND
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DRAFTI11/15/18

ECONOMIC DEVELOPMENT GRANT AGREEMENT BETWEEN
THOMPSON DRIVE PARTNERS, L.L.C., THE CITY OF
KERRVILLE, TEXAS ECONOMIC IMPROVEMENT
CORPORATION, AND THE CITY OF KERRVILLE, TEXAS

This Economic Development Grant Agreement (“Agre nt”) is entered into
as of the Effective Date by and between THOMPSON DR V%P \RTNERS, L.L.C.,

a Texas limited liability company (“Company”), acting h %ngy and through its duly
authorized Managing MemberChief Exeeutive-Officegjfthe ?:TY OF KERRVILLE,
TEXAS, ECONOMIC IMPROVEMENT COR OQATIO &EIC”) a Type B
Economic Development Corporation estabhshe 11151,133}11: to Cha ‘J;@.s 501, 502, and
505 of the Texas Local Government Code fas amended (i.e., thehDevelopment
Corporation Act and hereafter referred to asf 1:139 Act”), } cting by and t} ngfﬁ its duly

authorized President; and the City of Kenvﬂle ehca ”), acting b ‘and through
its duly authorized City Manager. Compa and City are sometimes
collectively referred to herein as “P.;al\ties and 1nd1\’i 0 ]ly as “Party”.

\

MTNE§SETH

WHEREAS, pursuant to the Act\ I g ‘aut! 3312@:151 to provide funding relating
to the construction o ’pw;écts which finds to" be encompassed within the
definition of * Ploylﬁ as thatiword is de \ned by Chapters 501 and 505 of the Act;
and o % \\\

g 4
WHEREAS, the\E{@ vas foL;' Sditor dm1n1ste1 sales and use tax approved by
the mfa@@f K@,&Wlsl e, Texas, in May 1995 and collected for projects including:
e
4

suitable forymfrastificture necessary to promote or develop
_flew or exp igled business enterprises, limited fo, streets
! oads, pail spurs, water and sewer utilities, electric
utﬂ\'@s o/g‘&s utilities, drainage, site improvements, and
relate }nplovements as provided by Section 501.103 of the
Act; and

E\pend\ﬁkg that ,,ffound by the EIC to be required or

WHEREAS, Company, whose headquarters is in Kerr County, Texas, is part
of a group of companies specializing in developing, building, and managing
multifamily neighborhoods across Texas, which includes over 5,700 units in 48




communities within 25 Texas cities, and has become one of the nation’s leading
homebuilders specializing in multifamily developments; and

WHEREAS, Company owns the Land (as defined below), which is located
w1th1n the m—Keﬂ—Gelcm%}LTe*as—&djaeeﬂt—te—Clty s 1nc01p01 ated hmlts—a-ﬁd—w-}t-hiﬁ

ey CSies s Bt and

WHEREAS, Company desires to develop the Land #fid to have the Land
served by public water and wastewater service p10v1ded/§h1ough a connection to
City’s water and wastewater systems and in so doing, will ieed to design, construct,
and extend the closest water and wastewater mains tQ\A;‘Eae Land) (the “Improvements”,
as defined below) as part of its initial multifamily a\oﬁegt and

WHEREAS, Company has advised Ci % that a contributing ctm that would
induce Company to develop the Land andcco s}n uct the, Improvements would be an
agreement with EIC to provide an economic de lﬁpme guant to Compﬁny to defray
a portion of the costs of the construction of the Iﬁp@&@vements and

WHEREAS, Company has \a‘lso hrequested, an\a y this Agreement the City
agrees, to reserve capacity in the Wa}m System and Was w/;a er System (as defined
below) that Company constructs and te?ﬁo ‘the Langl/pel the terms contained

4

A <
\\ 4
4
}

herein; _ \
WHEREAS /émpamz is expected initia]lgr invest over 8 Million Dollars
($8,000,000.00) te/:h{ e‘lop the P)’lopelty (as Q%ﬁned below); and

WHEREAS Com‘mﬂf& pﬁ‘aﬂs '?1 a multifamily housing project on the
Land coyslstlng 0£ Tio, fewe‘v} an 120 multifamily housing units within an initial
phase,& Wlth subseq nt cone‘téi\uct;on phases that may include a mixed-use
devaiopment on the re aimdel (}ﬁ}h{ Land; and

\ | ¢

WH \EAS upon gnpletmn the Improvements will not only provide service
to the Land,“but will povide access to service to additional property that the
Improvements !{(egte,r{d over or be near to, which may generate and enable future
development in the f‘_afea and

WHEREAS, finding that providing a grant to fund construction of the
Improvements in support of the Development (as defined below) is required or
suitable for infrastructure necessary to promote or develop new or expanded business
enterprises by promoting the expansion of additional housing stock needed to
encourage the relocation to the City of people entering the local employment pool,
EIC has determined that such a grant complies with the Act and is in keeping with
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the mission of EIC and City of Kerrville Economic Improvement Corporation 4B Sales
Tax Funding Request Guidelines and Procedures; and

WHEREAS, based upon the terms of this Agreement, EIC believes that a
return on its investment will occur within the next ten (10) years; and

WHEREAS, EIC finds that it will be in the public interest to enter into this
Agreement with Company to provide a grant of 4B Revenues, as defined below, to
Company for a portion of its cost necessary for the constr uctlofi\of the Improvements;
and 4 N

\

WHEREAS, on November 26, 2018, in a meegﬁg that WQS open to the public
in accordance with the Texas Open Meetings Act, EJ)CB ld a pubhc hearing pursuant
to Section 505.159 of the Act related to the plop@‘sed éxpendrcme Qf\4B Revenues for
the purposes provided above; A \ R

// \\ \ \\ .

NOW THEREFORE, for and in conmd@mt&on/df fhg, recitals sgt/fmth above

and the promises made herein, Company, EIC, and. 3’\ty agree as follows:

Vanicler @
Dafmitiens O

\,

Y

For purposes of this Agr eementxach'pf the»ﬁ;lloyﬁng terms has the meaning

set forth herein unles/s’ﬁhe txmtext clea1lyx1@fd1cates Qﬂ‘iel wise:

“4B Sales/f/‘" means };;he one-half b£ one percent (0.5%) sales and use tax
imposed pursuant to the'Development Cmpg‘;étlon Act, Title 12, Subt. C-1, Ch. 501-
505, Texas Gevernment ode and cQﬂe ﬁed by City for the benefit of EIC.

/ P 5

<

/Affzhate” m\e % with ‘especjs to any Person, any other Person directly or
indixé @@y\ontlolhng, ¢ ontlolle | by, or under common Control with such Person.

o 4

“B\\J ruptcy or In ifvency means the dissolution or termination of a Party’s
existence as a p\in busnités insolvency, appointment of receiver for any part of such
Party’s propert gxi\ ¢h appointment is not terminated within ninety (90) days
after such appoin‘g%e is initially made, any general assignment for the benefit of
creditors, or the gommencement of any proceeding under any bankruptcy or
insolvency laws by or against such Party and such proceeding is not dismissed within
ninety (90) days after the filing thereof.

“Commencement of Construction” means that (i) the plans have been prepared
and all approvals thereof required by applicable governmental authorities have been
obtained for construction of the Development on the Land; (ii) all necessary permits
for the construction of the Development on the Land pursuant to the plans have been
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issued by all applicable governmental authorities; and (iii) grading of the Land and
construction of the vertical elements of the Development have begun.

“Completion of Construction” means the date that the certificates of occupancy
for all buildings and other improvements comprising the Development have been
issued by City.

“Control,” or any derivation thereof, means the possession, directly or
indirectly, of the power to direct or cause the direction of the m@_agement and policies
of a Person, whether through ownership of securities, by/cu tract or otherwise.

N

“Development” means a multifamily housing d@ﬁzgloﬁmg}mp with no fewer than
120 dwelling units and associated utilities, las ds‘,gping,\p%&rldng, and other
associated improvements of Class A quality an ;‘ch‘\aa'acteristic\é‘-,\‘smxlilar to that of
Company’s “Orchard Grove” development ICf/aﬁid in Fr\gdericksburé‘;(l?ex\a%

y N N N \/,/

“Force Majeure” means any continge(ncy\ ?)izea%s;}lf ife\pd the reasé‘nﬁble control
of a Party including, without limitation, acts of; \”Q{e or the public enemy, war,
terrorist act, or threat thereof, riotscivil commotion, 1 ‘%{rection, government action
or inaction (unless caused by the Xirptéjn_tipnally wrongful, acts or omissions of the
Party), fires, earthquake, tornado, hﬁ@\‘iﬁaa}‘e‘,s«eg(‘plosions:‘ﬁlq@bﬁ, strikes, slowdowns,

5

or work stoppages. L S y

N

“Grant” means.th e._\amgunt of Ef;h Hundréd’ Fifty Thousand and No/100
Dollars ($850,000.00) paid by E‘JIC to Co&ﬁaeny in installments as provided in this
£ | A\

Agreement. R . A
. A\
\' Y .- /5//
“Improvements” meatis céileaﬁi@l?e Water System and Wastewater System
each of lﬁeh"will provide public water and wastewater services to the Land, as more

fully e§é1-ibed in the: gﬁhmitth@‘ﬁled\ with and approved by City, from time to time.
CZE G =2
' N \ \
“Eand’\’ means th%félal praperty described in Exhibit A.
o 1
. ]

b =
“Local ‘Sales and (ﬁﬁ‘e Tax” means (i) the one percent (1%) sales and use tax

imposed by the @i}(ﬁy\p};rgﬁant to Chapter 321, Texas Tax Code and (ii) the 4B Sales
Tax. ) 4
Y 4
“Person” means an individual, corporation, partnership, trust, estate,
unincorporated organization, association, or other entity.

“Project” means the design and construction of the Improvements extending to
and terminating at the Land.

“Property” means, collectively, the Improvements and the Land.
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“Related Agreement’ means that certain Economic Development Incentive
Agreement between City and Company dated as of the approximate date of this
Agreement.

“Required Use” means Company’s (and assigns as permitted by this
agreement) continuous use for occupancy of the Development on the Land.

“Substantial Completion of Construction” means Cij y {s able to use the
Improvements for their intended purpose and theleby app proves and accepts the
Improvements in accordance with its standards. //\

“Wastewater System” includes an approxi até\@ OOO\Emeal foot sewer force
main, an approximate 2.0001009 linear foot grdvityrsewer ma1\m and a lift station
culminating in a base design capacity of 1 /9@00 gallons of wasté\w ter per day as
more fully described in the submittals filedéwith and aﬁploved by City fwm time to
time. / N /

“Water System” includes an gpproximate 4,0 0 irqeal foot, twelve inch (12.0”)
public water main as more fully described i in the sub als f11ed with and approved
by City, from time to time.

y

&

2.1. Effe%\ . »Subject to approval by City’s City
Council and, if apphcab%e,\c 7 phance with Section 505.160 of the Act, the term of
this Agreement:(the “Texy mry commxmces of (the “Effective Date”),
and te 7&1{317%*@:1 the. ealhe; @f &

AR @ ]5\oembe1 31\} y , 2030;
whenze} minated by mutual agreement of the Parties;
Dif Cg mencement of Construction does not occur by the date set
forth in Sec ;m 4.5 and, EIC elects to terminate this Agreement by providing
notice to Contpany before Commencement of Construction actually occurs;

(d)  if Completion of Construction does not occur by the date set forth
in Section 4.5 and, EIC elects to terminate this Agreement by providing notice

to Company before Completion of Construction actually occurs;

(¢)  when terminated pursuant to Articles VIII or IX; or
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® at Company’s sole and absolute discretion, upon Company’s
return of the Grant, or the portion of the Grant it has received, to EIC.

2.2  Rights upon Termination. Upon termination of this Agreement, all
rights, duties, and obligations of any kind under this Agreement will automatically
expire and terminate and be of no other force and effect except to the extent such
obligations expressly survive the termination of this Agreement.

Article ITI
4B Revenue Grant

3.1 Payment of Grant. Subject to the obhga’i;ron 0\3 mpany to repay the
Grant pursuant to Section 4.4 or other provisi ns‘\pf thls\ reement, and the
continued satisfaction of all the terms and condlt«lo’ns\of this Agleegnent by Company,
EIC agrees to provide Company with an amoq;nt up to and not to ex\céad the Grant,
which EIC shall pay in three equal 1ns};é111ﬁ:ents offTwo Hundred El/g‘fﬂ:y three
Thousand Three Hundred Thirty-three and NQ/\IQO? I\Q&s ($283,333.00) each, as
follows:

<
C -
(a) EIC shall pay th@ I’ﬁ‘sﬁ; mstallment Oﬁhe Gl ant to Company not
later than thir ty (30) days a{ Wel‘\

Company has dehveled

documenta%on/ to Cl%’\, in a form acgptable aeeeptanee-to City, that Company
has incurre cont1 ac%ually obhgate%ltself to incur not less than the full price

of the cost f01 Im Vements
y Cb)k El(jﬁa pay the second installment of the Grant to Company
/x@t later thanx@ulty @3 §d?ays after Company’s delivery to City of a request for
a) ﬂent of said)installment (i) following Substantial Completion of
u\ ruction; and 11) Comimencement of Construction for the Development has
occu ’J:e}l, \and ]

N y
(CX he?: ird installment of the Grant shall be paid not later than
thirty (30) da ter City’s issuance, in compliance with its applicable building
codes and dz elopment regulations, of a certificate of occupancy for the
Development.

3.2  Grant Limitations. Under no circumstances shall the obligations of EIC
hereunder be deemed to create any debt within the meaning of any constitutional or
statutory provision. Further, EIC shall not be obligated to pay any commercial bank,
lender, or s1mlla1 mst1tut10n for any loan or cr edlt agreement made by Company
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3.3 Cwrrent Revenue. The Grant will be paid solely from lawfully available
funds that have been appropriated by EIC. EIC shall have no obligation or liability
to pay any installment of the Grant except as allowed by law. EIC shall not be
required to pay any installment of the Grant if prohibited under federal or state
legislation or a decision of a court of competent jurisdiction

3.4  Grant Limited to “Costs”. Payments made by E,IC\to Company from 4B

Sales Taxes will be limited to the payments of “costs” as deﬁned\’by the Act and as

spec1f1ed above for the Project; provided, however, for poses of this Agreement,

“costs” do not include funds spent by Company ielat l%\1:1@,- u1 chase of the Land

or interest or other fees paid by Company 1elate/1;@ boglowmé :ﬁun{s for the purpose
of paying for the Project or the Development. =

/
3.5  Reservation of WastewaterZSvatem é"apamtv acity in the
Wastewater System will be allocated as follows: betwgy}’l Clgy and Comp,z?

(a) Upon acceptance of.the Wastewatef»S@ tem by City, Company may
immediately use 80% of the\eap‘acity of the W‘as water System to provide
sanitary sewer service to Cityxs Bfa;utmy sewer c\smmels within the Land,
whether existing on the Effectis{e Da’cs m’ who comiects to the Wastewater
System theleaftei .

to a capaeity equa
System o (11) the\}
astewater custo me1

ag)lamty m\ the Wastewatei System not being used by
cated, on the Land; provided in no case shall City’s
& @a}aamty in the a&tewat i System for wastewater customers not located on

tha, Ea\nd be less ‘bhan 209, unless otherwise as agreed to in writing by the

parties.

)

the Wastewa S1g System City shall have the 11ght to use any and all 1ema1mng
capacity of the Wastewater System for wastewater customers not located on
the Land that is not being used as of said date by wastewater customers located
on the Land.

3.6 Resel vation of Water System Capacity. Capacity in the Water Svstem
will be allocated as follows between City and Company:

(a) Upon acceptance of the Water System by City, Company may -

{ Formatted: No underline

{ Formatted: No underline

{ Formatted: No underline

—»{ Formatted: Underline
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immediately use 80% of the capacity of the Water System to provide water
service to City’s water customers within the Land. whether existing on the
Effective Date or who connects to the Water System thereafter.

(b) Commencing on the fifth (5th) anniversary of City’s acceptance of _.---

{Formatted: No underline

Water System, City’s capacity shall increase in the Water System for City’s

water customers other than those located within the Land, up to a capacity

equal to the lesser of: (i) 60% of the capacity of the Water System or (ii) the
capacity in the Water System not being used by watefeustomers located on

the Land: provided in no case shall City’s capacitydn the*Water System for

water customers not located on the Liand be less than 20% unless otherwise as
agreed to in writing by the parties. o

»Article IV
Conditions to the ﬁﬁn&)mlc Develo ment Grant
. &R

4.1  Generally. The obligationgk ITG foprovide gl/Glant and the right of
Company to retain the Grant without aija 2

Grant to EIC shall be e’”’ upon cof
of, each of the te1 é;ld co ?ﬁtc‘)ns of thi
t

2 pay all or any por tlon of the

%}Agleement by Company and specifically,

this Article ,Y\

each of the condli?iongﬁ\ﬁet for

Land, Con’[}p - 1
to include b a;lmy _g\codes }lbd1v151on regulations, and zoning, in its development and
construction of the JQ\ev,a opment. In addition, Company shall cause to be developed
a traffic impact an. A;sis for any proposed or future impact from vehicle use or access
to or from the Lapd and mitigate any impact as required by the study, Texas
Department of Transportation, and/or City irrespective of vesting rights. Company
shall engage a firm or professional to conduct the study that is licensed to do so by
the state. Company’s failure to comply with this provision constitutes a breach of

this Agreement should Company, following notice from City, fail to fully comply.

)

4.4 Required Use. Commencing on the Completion of Construction of the
Development and continuing thereafter until the termination of this Agreement, the
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Development shall not be used for any purpose other than the Required Use, and the
operation and occupancy of the Development in conformance with the Required Use
shall not cease for more than six (6) months, except in connection with and to the
extent of an event of Force Majeure.

4.5 Commencement and Completion of Construction. Subject to events of
Force Majeure, Commencement of Construction of the Development shall commence
not later than January 1—— 2020. Subject to events of Force Majeure,
Completion of Construction of the Development shall occur ndbilater than December
31— 2023. If Commencement of Cy}t}chon *or Completion of

Construction of the Development does not occur prior to foregoing dates, Company
shall immediately following written demand returnfto EI@ the first and second
installments of the Grant Revenue in the am@unﬁx of FIVQ Hundred Sixty-six
Thousand Six Hundred and Sixty-Six and No/ 19@, doltars ($566, GGG (LO)

4.6 River Trail Fasements and E@’;;kcl_pd Dehcatlon In coh;uge‘tlon with
the platting of the Land, Company, upon request: fi\on}/(éltygvsha]l conv%y "to City:

a. A twenty foot (20.0°) wideyeasement in an % ed upon location adjacent to
the Guadalupe River acm‘gs ‘the entire wid o‘f\the Land for the possible
future extension of the C1ty§ R‘JEY@FTl all and \

Y 4
b. Via deed, 1.5 acres of pa1kla1§v\ix in, agme wpon location adjacent to the
River Tail e s‘em f‘t. for public i\se asa C1t§ ark and River Trail trailhead

facﬂlty 4 \ \ \
= X

These conveyances Q}l ‘Aﬁ .accordance )N'l%;h the City’s Parkland Dedication
Ordinance (“01 dinance’ d the aci®agesdonveyed in the easement and deed shall
apply to ifs 1eqmmement\©ollowmg City’s request, Company shall convey such
ease?aﬁ{ and/or deed toithe pwithin one-hundred and eighty days. Company will
satig \gﬁy additional p kland g.dmatlon required by the Ordinance by cash deposit.
Company, ag:kees to woﬁ\wﬁ(th City to consider creating additional public open space,
including E\a\hia red parking agreement. Upon request from City, Company shall work
with adjacenty 09\1 ty (yep,\ms to the development to encourage additional extensions

of the river tra /
4.7 Recor;}_g. Company shall keep and maintain complete and accurate

records relating to its costs of designing and constructing the Project for three (3)
years following the termination of this Agreement. EIC and its representatives shall
be entitled to inspect Company’s records related to the Project during the term of this
Agreement and for three (8) years thereafter, upon reasonable notice at Company’s
offices at the address identified in Section 10.4, below.

Article V
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Sale of Project, Merger or Consolidation of Company

5.1 Sale of Company Assets. A sale of all or any of the assets of Company
shall not release Company from its duties and responsibilities to EIC under the terms
of this Agreement and shall not result in the assignment of this Agreement by such
acquiring entity without prior written consent from EIC, which will not be
unreasonably withheld; provided, that Company’s proposed successor shall have the
financial condition to fully satisfy Company’s duties and responsibilities hereunder
and agrees to assume Company’s responsibilities under thls/&leement EIC may,
in its sole discretion, reasonably determine Whet}ytéh proposed successor’s

financial condition is satisfactory. N

N
\ & b

5.2  Merger. In the event of any propos /d me;\gel or m;hel consolidation of
Company with any third party not affiliated withfCompany, not la iemsthan thirty (30)
days prior to any such merger or consolidati ﬁ Company shall pmovlde EIC with
information and assurance reasonably accg; al to Efglegaldlng ( /§m viving
entity’s assumption and satisfaction of the Comp ligations her eg.hdel and (i1)
the financial condition of the surviving entity upons such merger or other consolidation
to demonstrate that the survivingsentity shall have tﬁée financial condition to fully
satisfy Company’s duties and 1espo}1§mb1ht1es under thrs Agl eement

5.3 EIC Rights. NotW1thst hdmg\anythmg ui th1s Agreement to the
contrary, it is expressly understood angd ag fleed that )ﬁC shall have no rights to
approve or disapprove.dny. salB or merger ; 'ansactlo of any kind involving Company.
In the event of any, Qfe or Ny Tger 1nv01vn\ Company or its affiliates, the surviving
entity shall assu e\Cb@ams’sfobhgatlons%xndd1ghts hereunder and be entitled to
any and all benefits to «be chgvaedr purs suant /§@* this Agreement.

{_’,ﬂ' o N k'\ %  Article VI
// Co p‘;qny esentations and Warranties

4 r
Vo /
C\Otﬁ;ly 1ep1esehxi;saand arrants as of the date hereof:

(a) mpany 15,}5\; Texas limited liability company eerperation-existing in
good standing a d\autha’i‘lzed to do business in the State of Texas;

(b) Execul}lon of this Agreement has been duly authorized by Company and
this Agreement is not in contravention of Company’s corporate charter, or any
agreement or instrument to which Company is a party or by which it may be bound
as of the date hereof;

(©) No litigation or governmental proceeding is pending, or, to the
knowledge of Company, threatened against or affecting Company, which may result
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in a material adverse change in Company’s business, properties, or operations
sufficient to jeopardize Company’s legal existence or for-profit viability; and

(d)  No written application, written statement, or correspondence submitted
by Company to EIC in connection with this Agreement, or in connection with any
transaction contemplated hereby, to the knowledge of Company, contains any untrue
statement of a material fact or fails to state any material fact necessary to keep the
statements contained therein from being misleading.

y \

(e) Except as expressly set forth in this Article VL ompérny makes no other
representation or warranty of any kind in connection w}t forrelated to the provisions
of this Agreement. &7 O\

Article VILA ™,

EIC’S Replesentatl/énd Wauantles \

h.__o

E2s
2

EIC represents and warrants as of the\c\I‘ad:e helegﬁ N

(a) EIC, to the best of th\;e knowledge of T Boald of Directors, is legally
authorized to enter into this Agleemem by virtue of statute under which it is
governed and by the authorities and\pewga?s‘ Vested in i 001p01at10n duly and
properly organized under the Act; A U

| '}‘lssAgl eemenﬁfh‘eé)een duly authorized by EIC;

\_

(b) Exe cut10}r o

(c) No (htlga ion o\’ govelnmentﬁl proceeding is pending, or, to the
knowledge of any of E];é s\off icers, thr eatengd against or affecting EIC, which may
result in EIC s; mablhty to) m{e’c itsob fgf‘ai}e?ns under this Agreement; and

(d) EIC hae\dﬁo 1eaSQnable basis for believing that it has or will have
mcui/ red>debts beyo its, ability K pay as such debts mature, including but not
limited (o4 the obhgatlon set forth in this Agreement.

() Egcépt as e}é;ﬂnessly set forth in this Article VII, EIC makes no other
representation o wan anty of any kind in connection with or related to the provisions
of this Agreement.

/ -
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Article VIII *

Conditions under which EIC May Suspend Performance
of Its Obligations Under This Agreement

EIC may, at its sole option and after thirtyfifteen (3015) days written notice to
Company, suspend EIC’s performance under this Agreement until such time as
Company shall have cured the condition(s) and so notified EIC, in writing, that the
condition(s) have been cured:

(a) Company becomes insolvent; N

\\

(b)  The appointment of a receiver of Compz{ Ay, or\a{ l\l or any substantial
part of the Property, and the failure of such rece/iver‘ﬂb\(\)) be disgharged within sixty
(60) days thereafter; // Py,

& .
()  The adjudication of Companyg@\ﬁanln'up}c}\ R /
A \\ \
@ S\

(d) The filing by Company of a petitioﬁ-@(}% adjudged as bankrupt, or a
petition or answer seeking reorganization or admitt’irqg tbe material allegations of a
petition filed against it in any banrll&:&uptcyyor reorganizafion prpceeding; or

@ o \ -
< ) 4

< 3 7,/

Should any of the foregoing conditions \i@tfbééﬁi‘édg\b&i/@ompany within ninety (90)
days after the onset fﬂlﬂ_éﬁndition, Coi’fg@ény will pe considered to have breached
this Agreement a XEIC ‘may, at its option, with written notice to Company,
terminate this Aé%ﬁent and Company sl‘\;all//be obligated to refund the Grant to

EIC. . }//
/f;’iji/' N \ B B Article IX
/'{/ \\,\ ‘ > Remedies

. N . =
9.1 » Notice and Op
Ag1'een1en%;\i\n\;the event qﬁ'?ny default in or breach of this Agreement, by any Party,
or any succes“s‘e@‘to suc}?{'ty, such defaulting or breaching Party (or successor) shall

upon written nbti@d;p 1 the other, proceed immediately to cure or remedy such
default or breach, @&,/'n any event, within sixty (60) days after receipt of such notice.
In the event that yémedial action is not taken or not diligently pursued and the
default or breach shall not be cured or remedied within a reasonable time (but in no
event later than ninety (90) days from the date of notification of such breach), the
aggrieved Party may institute such proceedings as may be necessary or desirable in
its opinion to cure and remedy such default or breach, including but not limited to,
seeking specific performance and/or injunctive relief, enforcement by mandamus or
by the appointment of a receiver in equity with power to charge and collect rents,
purchase price payments, and loan payments and to apply the revenues from the
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project in accordance with this Agreement, as required by the Act. This provision
and specifically the notice and time to cure shall not apply to the obligation of
Company found within Article I'V.

9.2 Termination. Upon breach of this Agreement by either Party and the
failure to cure as permitted by Section 9.1, the non-breaching Party shall have the
sole right and discretion to either terminate this Agreement and/or pursue any and
all remedies which may be provided by law and this Agreement. Kach Party
acknowledges and agrees that no Party hereunder shall be gntitled to recover any
amounts in excess of the Grant contracted for under this ,rénen‘ié‘nt.

9.3 Delay Not Waiver. Any delay by any Pa,yty in mshtutmg or prosecuting
any actions or proceedings or otherwise asserting its mghts sha\]l\not so long as the
breach or default by another Party shall be comﬁnuf;,g operate 3,§\a waiver of such
rights or to deprive it of or limit such rights i ],n,any way; nor shall ahg Walvel in fact
be made by any party with respect to any ﬂpqﬁiﬁc defa lt by any othe paa‘fy except
to the extent specifically waived in writing. N /’ 20 )2
- v

o Article X h \

Gena ai P10v1510ns ‘\_ .

10.1 Severability. The p10v1s1b;Qs of?: 15 Agleerneg}lt are severable, and if for
any reason a provision of this Agleemen g e1m*med t0'be invalid by a court having
competent Junsdlctlonfbvmr f;hQ subject m\a er of the Anvahd provision, the invalidity
shall not affect otheafpr pr ov1s1ous that can beglven effect without the invalid provision.
Further, in lieu jﬁ s\ui 111eg lf invalid, or\unenforceable provision, there shall be
added automatlcally as.a a1,t§ of this Agleement a provision as similar in its terms
to such ﬂlegal invalid, ou}(unenforeeable p/lov1s1on as may be possible and be legal,
valid, a% enfomegbk% N

7 \ k. \\ /,
/ \10\ 2  Amendmenqt, Thfs (greement may be amended only by written
amendment: s1gned by bd*gh \Partiés.

10.3 Vg%\q e. Al ’ payments made pursuant to this Agreement and other
obligations perfo ed ur{del this Agreement shall be made or performed in Kerrville,
Kerr County, Texqg Venue shall lie in a state court of competent jurisdiction in Kerr
County, Texas; andg‘k}ns Agreement shall be governed by and construed in accordance
with the laws of the State of Texas without respect to the conflict of laws rules thereof.

10.4 Notices. All notices given with respect to this Agreement shall be in
writing and shall be deemed to have been properly given for all purposes (i) if sent by
a nationally recognized overnight carrier for next business day delivery, on the first
business day following deposit of such notice with such carrier unless such carrier
confirms such notice was not delivered, then on the day such carrier actually delivers
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such notice, or (ii) if personally delivered, on the actual date of delivery, or (iii) if sent
by certified U.S. Mail, return receipt requested postage prepaid, on the fifth business
day following the date of mailing, or (iv) if sent by facsimile, then on the actual date
of delivery (as evidenced by a facsimile confirmation) provided that a copy of the
facsimile and confirmation is also sent by regular U.S. Mail, addressed as follows:

For Company

Granger MacDonald, Managing MemberGEO
Thlompson Drive Partners, L.L.C. /// n
2951 Fall Creek Road / e
Kerrville, Texas 78028

For EIC / \ \

President

City of Kerrville, Texas, ECOHOI}I&C Implovement Cmpom:blon .
701 Main Street Ve, N %
Kerrville, Texas 78028 \
Facsimile: (830) 792-3850 4

For City .
City Manager )
City of Kerrville

701 Main Street
I{ellvﬂlg/l‘exas 78028

Facs/mﬂ\ (830)\79@ 3850

10 5 Ass1gnr}1§gt\ Thas Agleement is blndmg upon the Parties and their
asmgne y eitheﬁ Pa&ty w1‘bh0nt the sﬁécfﬁc prior wr 1tten consent of the other, which
consent/will not be we)asona’bl withheld. In the event that a Party consents to any
valid® assignment of th s\Agleemlmt/[)y the other Party, the assigning Party shall be
relieved any and all obl; gatlons( “and liabilities on the part of such assigning Party
under this Ageement. ompany may, without written consent of EIC, assign this
Agreement to ﬁy _entity méntlolled and 100% owned by Company or by the parent,
subsidiary, or a il ,@f Company provided the entity assumes all of Company’s
obligations and liab lltaes under this Agreement; agrees to comply with all provisions
of this Agreementy has the legal, managerial, technical, and financial ability to
properly perform and discharge such obligations and liabilities; and such abilities are
each at least as great as those of Company and Company provides a written
guarantee of such assignee’s performance in a form reasonably acceptable to EIC.
EIC shall be advised in writing of such assignment and of the entity’s qualifications
at least sixty (60) days before such assignment occurs.
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10.6 Parties In Interest. Nothing in this Agreement shall entitle any party
other than Company or EIC to any claim, cause of action, remedy, or right of any kind
except as expressly provided in Article IX.

10.7 Interpretation. Each Party has had the opportunity to be represented by
counsel of its choice in negotiating this Agreement. This Agreement shall therefore
be deemed to have been negotiated and prepared at the joint request, direction, and
construction of the Parties, at arm’s length, with the advice and participation of
counsel, and will be interpreted in accordance with its telmé W1thout favor to any
Party. > »>

4 \

10.8 No Joint Venture. Nothing contained 1n/ﬁﬁ1s Ag‘reement is intended by

the Parties to create a partnership or joint venture, beﬁ\ézeen the Peutles

A
10.9 Survival of Terms. Allrights, dgt;w(s hablhtles and o\bhganons accrued
prior to termination shall survive te1m1nat,16n~ N \\ \ <=
=N A ) 4
P
10.10 Entire Agreement. This Agleement 1*@13 ents the entire agreement of
the Parties with respect to the sub]ect matter heleo‘f\

\

10.11 Recitals. The recitals to tsbas Agleement are ;nampmated herein.

10.12 Counterparts. This Aglee}Qent maybe exe uted in counterparts. Each
of the counterparts shall be deemed an onglng 1nst1 ument, but all of the
counterparts shall / tltu’c‘a\m’ie and the S@me instrument.

|

10.13 Emplox}n%l?t of 'e’hdocumente}@ MWorkers. During the term of this
Agreement, Company a weé( not to. ktmwmgly employ any undocumented workers
and, if con?mted @f ar v1ol:\1 punder 8 U-S.C. Section 1324a (f), Company shall repay
the Grafits and any mtﬁél fundj }i?ecelved by Company from EIC as of the date of such
violafis n\w1th1n one hu awd t&nty (120) days after the date Company is notified by
EIC of 1?}1 violation, -us intepest at the rate of four percent (4%) compounded
annually ;jxolatlon until paid. Company is not liable for a violation
of this sectiondin relati n to any workers employed by a subsidiary, Affiliate,
contractor, subc ;\uactg ; or franchisee of Company or any other Person other than

Company. 3/

(signatures begin on following page(s))
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SIGNED AND AGREED on this day of , 2018.

THOMPSON DRIVE PARTNERS, L.L.C.

By:
G. Granger MacDonald, Managing Member GRANGERMACDONALD,-CEO

SIGNED AND AGREED on this day of

CITY OF KERRVILLE, TEXAS ECcONOMIC IMPRO

BY:
Kenneth Early, President

ATTEST:

BY:
Cheryl Brown, Reg

ording’Secretary

, 2018.

Mark McDaniel, City Manager
ATTEST:

BY:
Brenda Craig, City Secretary
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TO BE CONSIDERED BY THE
ECONOMIC IMPROVEMENT CORPORATION,
CITY OF KERRVILLE, TEXAS
SUBJECT: Amendment to the Project Funding Agreement between the City of Kerrville,
Texas, Economic Improvement Corporation and the City of Kerrville, Texas
for the design of and improvements to the City’s H-E-B Tennis Center

AGENDA DATE: November 26, 2018 DATE SUBMITTED: November 20, 2018

SUBMITTED BY: E.A. Hoppe
Deputy City Manager

EXHIBITS: Project Funding Agreement between the City of Kerrville, Texas, Economic
Improvement Corporation and the City of Kerrville, Texas for the design of
and improvements to the City’s H-E-B Tennis Center

APPROVED FOR SUBMITTAL BY CITY MANAGER:

Unencumbered
Expenditure Balance Amount Account
Required: in Account: Budgeted: Number:
$1,750,000 $1,281,196 $1,500,000

PAYMENT TO BE MADE TO: N/A
REVIEWED BY THE FINANCE DIRECTOR: N/A

SUMMARY STATEMENT

The renovation of the H-E-B tennis Center was initially included in the EIC FY14 annual
budget. The EIC entered into a $1.5 million Project Funding Agreement with the City of
Kerrville in January 2017 to assist with a master planning and reconstruction effort of the
City’s H-E-B Tennis Center. The City subsequently engaged a design-engineering firm to
conduct a master plan for the property, including a significant public engagement effort, as
well as develop construction documents for the initial phase of the reconstruction effort.
That design-engineering contract totaled $161,500 with Shrickel Rollins and Associates
(SRA). The public engagement effort was completed over the course of 2017 and the
project bid documents were released at the end of Summer 2018. In addition, the City leta
$57,304 contract for a portion of the reconstruction effort, to resurface a portion of the
courts, to help expedite the reconstruction effort and minimize the anticipated downtime of
the facility in Spring and Summer 2019 during the larger construction effort of Phase 1.

On November 13™ the City received four bids to complete the Phase 1 portion of the
Master Plan. The apparent low bid is $1,453,939. In conjunction with the resurfacing effort
($57,304) and the initial design-engineering contract ($161,500), and some degree of
project contingency (5% = $73,000) the Phase 1 effort will likely total approximately
$1,750,000. The City would like to respectfully request an additional $250,000 to the
original Project Funding Agreement of $1,500,000 in order to complete Phase 1 of the
Tennis Center Reconstruction effort.



This funding increase request is based upon the following:
e Construction costs locally have increased on average 15-20% over the past
three years since the project scope was first estimated and budgeted.

e Construction contractors are busy and attracting numerous bidders is difficult in a
good economy.

¢ No inflationary indexing was included in the project cost estimates.

Any unused contingency funds not utilized will be refunded to the EIC at the end of the
project.

RECOMMENDED ACTION
Provide direction on amending the Project Funding Agreement.




PROJECT FUNDING AGREEMENT BETWEEN THE CITY OF
KERRVILLE, TEXAS, ECONOMIC IMPROVEMENT CORPORATION
AND THE CITY OF KERRVILLE, TEXAS FOR THE DESIGN OF AND
IMPROVEMENTS TO THE CITY’S H-E-B TENNIS CENTER

day of A 29V 2017, by and between the City of Kerrville, Texas Economic

THIS PRECT FUNDING AGREEMENT (the “Agreement”) is entered into this
improvement gration (“Corporation”), a Texas non-ploﬁt corporation estabhshed by the City

Development Cotporation Act of 1979 and ‘hereafter called “the Act?), , and the City of Kerrville,
Texas (“City”), a Texas home-rule municipality.

WITNESSETH:

WHEREAS, pursuant to Chapter 505 of the Act, EIC is authorized to pay the costs of
projects, which the EIC finds to be encompassed by the definition of “projects”, as that word is
defined in Chapters 501 and 505 of the Act; and

WHEREAS, the EIC was formed to administer the sales and use tax approved by the
citizens of Kerrville, Texas, in May 1995 and collected for projects as defined by the Act,

including:

“land, buildings, equipment, facilities, and improvements found by the EIC to be
required or suitable for use for professional and amateur sports, including
children’s sports, athletic, entertainment, tourist, convention, and public park
purposes and events, including stadiums, ball parks, auditoriums, amphitheaters,
concert halls, parks and park facilities, open space improvements, museums,
exhibition facilities, and related store, restaurant, concession, and automobile
parking facilities, related area transportation facilities, and related roads, streets,
and water and sewer facilities, and other related improvements that enhance any
of the items described by Section 505.152 of the Act (emphasis supplied); and

WHEREAS, the City Council of the City (the “City Council”) and the Board of Directors
of the EIC (the “Board”) have determined to undertake a project to design and provide
improvements to the City’s H-E-B Tennis Center (“Center”), to include improving walking paths,
ADA access, lighting, parking, seating areas, irrigation, landscaping, signage, and drainage; the
resurfacing of tennis courts; remodeling buildings; and other related improvements (the “Project”),
all as authorized by the Act; and

WHEREAS, the EIC finds that the Project as described generally above constitutes a
“project” as defined by the Act; and

WHEREAS, the EIC finds that the Project includes land, buildings, equipment, facilities,
and improvements to be required or suitable for use for professional and amateur sports, including
children’s sports, athletic, entertainment, and tourist purposes and events facilities and other related
improvements that enhance any of these items; and
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WHEREAS, the EIC finds that it will be in the public interest to enter into this Agreement

with City to provide sales tax revenues collected pursuant to the Act (“4B Revenues™) to City for
costs related to the Project; and

WHEREAS, on January 17, 2017, in a meeting that was open to the public in accordance

with the Texas Open Meetings Act, the EIC held a public hearing pursuant to Section 501.072 of
the Act related to the proposed expenditure of 4B Revenues for the Project;

NOW THEREFORE, for and in consideration of the recitals set forth above and the

promises made herein, City and EIC agree as follows:

1.

“Project” Defined: When used in this Agreement, the phrase “Project” means the project
summary and estimate specified in Exhibit A attached hereto and included herein for all
purposes. City will manage the funding it receives from EIC and the bidding and
construction of the Project. City shall not substantively alter the description of the Project
in any respect without the prior approval of the EIC.

Agreement to Fund Project: The EIC agrees to provide City an amount up to and not to
exceed $1,500,000.00 in 4B Revenues to be used for the design, bidding and/or request for
proposals, acquisition, construction, and installation of the Project.

Payments Authorized: City is authorized to make payments for the herein described
purposes directly from the Sales Tax Improvement Fund (Fund 40) or by making a transfer
of 4B Revenues from the Sales Tax Improvement Fund (Fund 40) to one or more funds
described in the City’s approved budget.

Eligible Costs: Payments made by City from 4B Revenues as authorized by Section 3,
above, shall be limited to the payment of “costs” as defined in the Act.

Project Timeline: The City shall begin design activities for the Project on or before
September 30, 2017, Should such activities not occur, EIC may elect to cancel and withhold

its pledge of funds for the Project.

Severability: The provisions of this Agreement are severable, and if for any reason a
provision of this Agreement is determined to be invalid by a court having competent
jurisdiction over the subject matter of the invalid provision, the invalidity shall not affect
other provisions that can be given effect without the invalid provision. Further, in lieu of
such illegal, invalid, or unenforceable provision, there will be added automatically as a part
of this Agreement, a provision as similar in its terms to such illegal, invalid, or
unenforceable provision as may be possible and be legal, valid, and enforceable.

Amendment: This Agreement may be amended only by written amendment signed by the
parties.

Notices: All notices given with respect to this Agreement must be in writing and will be
deemed to have been properly given for all purposes (i) if sent by a nationally recognized
overnight carrier for next business day delivery, on the first business day following deposit
of such notice with such catrier unless such carrier confirms such notice was not delivered,
then on the day such carrier actually delivers such notice, or (ii) if personally delivered, on
the actual date of delivery, or (iii) if sent by certified U.S. Mail, return receipt requested

EIC FhA
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10.

11.

12.

13.

14.

postage prepaid, on the fifth business day following the date of mailing, or (iv) if sent by
facsimile, then on the actual date of delivery (as evidenced by a facsimile confirmation)
provided that a copy of the facsimile and confirmation is also sent by regular U.S. Mail,
addressed as follows:

For EIC

President — Gary Cochrane

City of Kerrville, Texas, Economic Improvement Corporation
City Hall, 701 Main Street

Kerrville, Texas 78028

Facsimile: (830) 792-3850

For City

City Manager, City of Kerrville
City Hall, 701 Main Street
Kerrville, Texas 78028
Facsimile: (830) 792-3850

- Applicable Law: This Agreement is governed by and construed in accordance with the laws

of the State of Texas. The Agreement is entered into and fully performable within Kerr
County, Texas. Accordingly, venue for any cause of action arising pursuant to this
Agreement is proper only in Kerr County, Texas.

Interpretation: Each party has had the opportunity to be represented by counsel of its
choice in negotiating this Agreement. This Agreement will therefore be deemed to have
been negotiated and prepared at the joint request, direction, and construction of the parties,
at arm’s length, with the advice and participation of counsel, and will be interpreted in
accordance with its terms without favor to any party.

No Joint Venture: Nothing contained in this Agreement is intended by the parties to create
a partnership or joint venture between any or all of the parties.

Parties In Interest: Nothing in this Agreement shall entitle any party other than EIC or
City to any claim, cause of action, remedy, or right of any term of this Agreement.

Survival of Terms: All rights, duties, liabilities and obligations accrued prior to
termination will survive termination.

Entire Agreement: This Agreement represents the entire agreement of the parties with
respect to the subject matter hereof.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement in the year and as

of the date indicated.

gc ~h
201701
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CITY OF KERRVILLE, TEXAS CITY OF KERRVILLE, TEXAS
/ IMPROVEMENT CORPORATION

Bgnnie White, Mayor Gaty Co w ne President

ATTEST: | ATTEST:

ECONOMIC

Cheryl Bﬁﬁ/n, Secretary for the EIC

Brenda G. Craig, City Stcretary

APPROVED AS 10 FORM:

0 /éf('M_

Michael C. Hayes, City A\Fforney
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City of Kerrville

701 MAIN STREET © KERRVILLE, TEXAS 78028 © 830.257.8000 « KERRVILLETX.GOV

Exhibit A: PROJECT DESCRIPTION

The project consists of design / engineering process and subsequent physical
improvements to the City of Kerrville's H-E-B Tennis Center located at 801
Tennis Drive. The original complex was built in 1978 with six courts.
Improvements consisting of an additional eight lit courts, trail, and playground
were completed in 1993. The current facility now consists of a total of 14
lighted courts.

In mid-2016, the original battery of asphalt courts were resurfaced and re-
striped to seal cracks. This repair was a temporary solution with no
guarantee on life expectancy with the knowledge that the courts would
eventually need to be overlaid with a concrete cap. Striping for Jr. Courts and
Pickleball was also added at this time to support programming needs.

If funded, the City intends to hire a consulting firm that will facilitate a design /
engineering process. This process will engage various tennis-related
community stakeholders (KTA, KISD, Schreiner University, etc.) in a planning
and design process for the future of the facility. That input will culminate in
construction engineering documents that will be utilized to bid and construct

the identified improvements.

Staff has identified the following minimum infrastructure improvements, but
additional elements may be identified by the stakeholders during the design
process:

- Improving path of travel and ADA access to areas such as the pavilion,
practice area, pro shop, lower parking, and observation areas.

- Resurfacing all post tension concrete courts.

- Evaluate the newly resurfaced asphalt courts in regards to upgrading to
post tension concrete courts.

- Address drainage and parking issues.

- Address irrigation and landscaping.

- Address lighting.

- Address signage, fencing, windscreens, and net equipment.

- Address the existing playground.

- Evaluation / renovation of existing buildings.
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